
 
 

Should Employers Mandate Covid-19 Vaccines?  

By Lily Adam*  

 

After much anticipation, Covid-19 vaccines are being administered around the country, 

and the eagerly anticipated return to “normal” does not seem quite so far off. However, with a 

disease as readily communicable as Covid-19, considerations regarding the return to the 

workplace include questions as to whether an employer can and should mandate vaccination 

prior to the return to the office. The EEOC has issued guidance which appears to indicate that 

mandated vaccines are permissible, however, the deeper question is whether an employer should 

mandate vaccination.1  

 

While mandated vaccinations would likely decrease the impact of Covid-19 on the 

workplace, requiring employees to obtain a vaccination prior to returning to work does present 

numerous additional hurdles for employers. 

 

1. Navigating State and Federal Law and Governmental Recommendations  

 

a. The Food, Drugs and Cosmetic Act 

 

An employer who wants to mandate Covid-19 vaccination will have to weigh the 

recommendations made by the EEOC about mandating vaccinations against the statutory 

requirements for medical products which have been approved by way of emergency 

authorization. The Covid-19 vaccines currently available have been approved by way of 

emergency authorization. Pursuant to Food, Drugs and Cosmetics Act, individuals who are to 

receive medical products subject to emergency authorization should be informed of the option to 

accept or refuse administration of the product. (21 U.S.C.A. § 360bbb-3(e)(1)(A)(ii)(III).)  

 

As noted on the Food and Drug Administration (FDA) website, the “FDA must ensure 

that recipients of the vaccine under an [emergency use authorization] are informed, to the extent 

practicable given the applicable circumstances…that they have the option to accept or refuse the 

vaccine.”2  
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However, if an employer is mandating vaccination, then that may call into question 

whether the employee does in fact have an option to refuse the vaccine. Unfortunately, while the 

EEOC acknowledges this statutory obligation, it does not provide any insight to employers on 

how to navigate it. On February 28, 2021, a lawsuit regarding this issue was filed in the United 

States District Court for the District of New Mexico.  In Legaretta v. Fernando Macias, et al., 

(Case No. 2:21-cv-00179), an employee, subject to his employer’s vaccine mandate, seeks 

injunctive and declarative relief to prevent his employer from terminating or retaliating against 

him due to his refusal to get the Covid-19 vaccine. The outcome of this lawsuit should provide 

additional guidance on how to navigate the recommendations provided by the EEOC and the 

requirements of the Food, Drugs and Cosmetics Act.  

 

b. California Workers’ Compensation Law 

 

Further, mandating the Covid-19 vaccine opens an employer up to potential workers’ 

compensation liability. Under California law, if an employee gets hurt or sick because of work, 

then the employer is required to pay for workers' compensation benefits. Previously, California 

courts have opined that work-related vaccinations are compensable injuries. (See, Roberts v. 

U.S.O. Camp Shows, 91 Cal. App. 2d 884 (1949) [Incapacity caused by illness resulting from 

vaccination or inoculation submitted to at the employer's direction is compensable under the 

Workmen's Compensation Act]. Mandating the vaccine makes it a condition of work, and likely 

the employer would be required to pay the employee workers’ compensation benefits if the 

employee has an adverse medical reaction to the vaccine.   

 

c. State and Federal Recommendations on Vaccination  

 

Third, neither the federal government nor the State of California have mandated 

vaccination. California’s Covid-19 website clearly states that “there is no mandatory vaccination 

requirement from either the state or federal government. Once more and more Californians see 

how safe and effective the COVID-19 vaccines are, we hope they will voluntarily opt to receive 

them.”3 The approach by the State of California is to encourage vaccination but not require it. If 

an employer does choose to mandate vaccination, then they would be going above and beyond 

the state and federal government directives. While this is permissible, it may not be well received 

by their employees.  

 

2. Additional Reasonable Accommodation Considerations 

 

Mandating the vaccine also impacts the already complicated assessments around 

reasonable accommodation.  

 

 
3 https://covid19.ca.gov/vaccines/#Questions-and-answers  



 
 

According to the EEOC an employer may have a “requirement that an individual shall 

not pose a direct threat to the health or safety of individuals in the workplace.” This is known as 

a safety based “qualification standard,” and the EEOC has indicated that a vaccine mandate 

would fall under this standard. However, a vaccine mandate would necessarily impact some 

individuals with a disability, or individuals with a sincerely held religious belief, who may not be 

able or willing to obtain the vaccine. In this circumstance, the employer must perform an 

individual four factor assessment to determine whether the unvaccinated employee would 

present a direct threat to other employees. If so, then the employer must examine whether a 

reasonable accommodation is available which would eliminate or reduce this risk.  

 

If the unvaccinated employee is unable to enter the regular workplace due to their 

exemption from a policy requiring vaccination, then the employer must also engage in the 

interactive process to determine what reasonable accommodations are available to the 

unvaccinated employee.  

 

For some industries, a reasonable accommodation in this situation is quite simple: 

permitting the employee to continue to work from home. However, prolonged work from home 

opportunities may not be an option in other industries. In those circumstances, the employer will 

need to assess whether other accommodations are available based on the workplace and the 

nature of the employee’s job. Potential accommodations may include allowing the employee to 

work in a separate private location on site or allowing the employee to take a leave of absence.  

 

3. Enforcement of a Vaccine Mandate 

 

Enforcing a mandatory vaccine policy is complicated. The EEOC has opined that an 

employer may ask employees to show proof of vaccination. However, the employer will want to 

remind the employee not to provide other medical information in demonstrating proof of receipt 

of the vaccine and will also want to refrain from asking follow-up questions regarding the 

employee’s vaccination or lack of vaccination as these events may implicate the ADA. 

 

Further, if there is a vaccine mandate in place, then the employer will also need to 

consider how to handle employees who do not have a disability or a sincerely held religious 

belief which would prevent them from getting the vaccine, but, for other reasons, have indicated 

that they are unwilling to obtain the vaccine. Presuming the employee’s employment status is not 

protected under other applicable laws, then the employer can consider options for these 

employees which may include remote work or an unpaid leave of absence.4 However, the 

employer should carefully consider these options. How the employer chooses to approach those 

 
4 While an employer may want to attempt to overcome vaccine reluctance by incentivizing vaccinations, they should 

be cautious in taking this approach as it may implicate the ADA as employees who are unable to obtain the vaccine 

due to a disability would not be able to take advantage of the incentive.  



 
 

employees who do not want to get the vaccine, even though they are able to do so, will affect 

employee morale and may create liability under federal law (as discussed in Section 1(a)).  

 

4. Final Considerations 

 

In addition to weighing the implications of mandatory vaccinations under state and 

federal law, employers should also consider the social implications of employer mandated 

vaccinations. While we are not unfamiliar with mandatory vaccinations in the United States 

(often seen in the healthcare industry, education, and the military), these issues are relatively new 

to many industries and employees.  

 

There has been concern about the safety of the Covid-19 vaccine due to its rapid 

development and limited testing, and it is likely that some employees who are able to take the 

vaccine may be resistant to a mandatory vaccination policy. As noted above, mandatory 

vaccination may affect employee morale, which has already been impacted by the Covid-19 

pandemic, and may also increase employee turnover, especially for those employees who do not 

appreciate their employer requiring vaccinations.  

 

On the other hand, for employees to safely return to the workplace, there must be a plan 

for how to reduce the health and safety risk presented by Covid-19 and the herd immunity 

offered by mandatory vaccination is appealing.  Every employer should examine the specific 

nature of their business, weigh the various benefits and risks of mandatory vaccination, and 

consult with counsel before instituting a policy.  
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